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Arbitration) K K&L Gates LL.P &HS{HRHN o

1.See U.N Doc. A/40/17.
2."There is no doubt that the IBA Guidelines are an important
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soft law instrument in international arbitration" Judicial
Approaches to the IBA Guidelines on Conflicts of Interest in
International Arbitration, Ahmed, Masood, 28 Eur. Bus. L. Rev.
649 (2017)
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3. 1€ fie 3L 9% ] I 5 ¥ B 3 it Halliburton v
Chubb —ZZH A i kil

£ £ (2020 ) » & B 5% =k b
Halliburton v Chubb’ BRI A Z 38
BERBHET T —REEEWRTL - &R
MR A e AT A Mr. Rokison fE3%
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3. RS IC EARSE © .from a reasonable third person’ s point
of view having knowledge of the relevant facts, give rise to
justifiable doubts as to the arbitrator’ s impartiality or
independence.

4. JFSCE ¢ Tt is also essential to reaffirm that the fact of requiring
disclosure ~— or of an arbitrator making a disclosure ~— does not
imply the existence of doubts as to the impartiality or independence
of the arbitrator.

5. IBA I BB F @28t ) TERSHE EBR 7 T/ ) (Introduction) »
TR KRR SY - AR T RRES A ~ MLV R B R — R

e S—

HIl ] (General Standards Regarding Impartiality, Independence and
Disclosure ) » f.& 75— fRIR AR HTERE : 58 80/ A Tl
HIERSEM | (Practical Application of the General Standards) °
BET T NMERRIALEER | - TELRRIGLEER | ~ TREEEE
T ThkEEe ) -

6. 76 T —fRRIEBSER 1 A SIS —BERIAT : T{ERTERIER
T RERERIES MR 1 (In all cases, the General Standards
should control the outcome. )

7.12020] UKSC 48 ( https://www.supremecourt.uk/cases/docs/uksc—2018—
0100—judgment . pdf )
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& TRBRA, > MIETEERR, M
MR E B ONEBEE  mIIEE A%
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BAE 1924 5 > B2 |83 e 78 — {6 e
NEMHWWEAEHEES % EH The King v.
Sussex Justices. Ex parte McCarthy'>H1 »
# H Lord Chief Justice Hewart #£ ¥ ikt
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3k THEMmRE, (Actual bias) Bl "R%
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IEAh > HEEREAE Locabail (UK) Ltd
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8. F I RE 52 &t B : “In this appeal the court is concerned
with an allegation of apparent bias. We are not concerned with
any disqualifying interest in the outcome of the arbitration
nor are we required to “make windows into men’ s souls” in
search of an animus against a party or any other actual bias,
whether conscious or unconscious. No such allegation is made
against Mr Rokison. We are concerned only with how things
appear objectively.”

9. BZFIVRES 70 EEAREA -
consider the disclosed circumstances, obtain necessary advice,
and decide whether there is a problem with the involvement of
the arbitrator in the reference and, if so, whether to object
or otherwise to act to mitigate or remove the problem.”

10.See 2004 IBA Guidelines on Conflicts of Interest in

International Arbitration. Explanation to General Standard
3(b): “Disclosure is not an admission of a conflict of
interest. An arbitrator who has made a disclosure to the
parties considers himself or herself to be impartial and
independent of the parties, despite the disclosed facts,
or else he or she would have declined the nomination or
resigned. An arbitrator making disclosure thus feels capable
of performing his or her duties. It is the purpose of
disclosure to allow the parties to judge whether or not they
agree with the evaluation of the arbitrator and, if they so
wish, to explore the situation further. The Working Group
hopes that the promulgation of this General Standard will
eliminate the misunderstanding that disclosure demonstrates
doubts sufficient to disqualify the arbitrator. Instead, any
challenge should be successful only if an obgjective test as
set forth above, is met.

11.See IBA Guidelines on Conflicts of Interest in International

“Such disclosure allows the parties to

Arbitration. Explanation to General Standard 3(c): “A
disclosure does not imply the existence of a conflict of
interest. An arbitrator who has made a disclosure to the
parties considers himself or herself to be impartial and
independent of the parties, despite the disclosed facts,
or else he or she would have declined the nomination, or
resigned. An arbitrator making a disclosure thus feels
capable of performing his or her duties. It is the purpose
of disclosure to allow the parties to Jjudge whether they
agree with the evaluation of the arbitrator and, if they so
wish, to explore the situation further. It is hoped that
the promulgation of this General Standard will eliminate
the misconception that disclosure itself implies doubts
sufficient to disqualify the arbitrator, or even creates
a presumption in favour of disqualification. Instead, any
challenge should only be successful if an objective test, as
set forth in General Standard 2 above, is met. Under Comment
5 of the Practical Application of the General Standards, a
failure to disclose certain facts and circumstances that
may, in the eyes of the parties, give rise to doubts as to
the arbitrator’ s impartiality or independence, does not
necessarily mean that a confllct of interest exists, or that
a disqualification should ensue.

12.Citation: [1924] KB 256

13. Jf3CE% ¢ . a long line of cases shows that it is not merely
of some importance but is of fundamental importance that
Jjustice should not only be done, but should manifestly and
undoubtedly be seen to be done The answer to that question
depends not upon what actually was done but upon what might
appear to be done.

14.Neutral Citation Number: [2000] EWCA Civ 3004
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15. J§{ 2 £ ¢ In determination of their rights and liabilities,
civil or criminal, everyone is entitled to a fair hearing
by an impartial tribunal. That right, guaranteed by the
European Convention on Human Rights, is properly described as
fundamental. The reason is obvious. All legal arbiters are
bound to apply the law as they understand it to the facts of
individual cases as they find them. They must do so without
fear or favour, affection or ill-will, that is, without
partiality or prejudice. Justice is portrayed as blind not
because she ignores the facts and circumstances of individual
cases but because she shuts her eyes to all considerations
extraneous to the particular case.

16. JFISZES ¢ Any Judge (for convenience, we shall in this Jjudgment
use the term "judge" to embrace every Judicial decision—
maker, whether Jjudge, lay Jjustice or Juror) who allows any
Jjudicial decision to be influenced by partiality or prejudice

e S—

deprives the litigant of the important right to which we have
referred and violates one of the most fundamental principles
underlying the administration of Jjustice. Where in any
particular case the existence of such partiality or prejudice
is actually shown, the litigant has irresistible grounds
for objecting to the trial of the case by that judge (if the
obgjection is made before the hearing) or for applying to set
aside any Jjudgment given. Such objections and applications
based on what, in the case law, is called "actual bias" are
very rare, partly (as we trust) because the existence of
actual bias is very rare, but partly for other reasons also.
The proof of actual bias is very difficult, because the
law does not countenance the questioning of a Jjudge about
extraneous influences affecting his mind; and the policy of
the common law is to protect litigants who can discharge
the lesser burden of showing a real danger of bias without
requiring them to show that such bias actually exists.

SIHEEME 15EE 110-9-108 49

BE\EPEE



%
d
%
fip
i

|

Ko ATREEE KR ¥R B “Objective”
W Ry 2 52 - AR R 2R R Rl
MEARAER R T > B2 RS TR HE 12
“subjective”  “objective” & iR f# B F -
LUIBA $551 R Bl - HAES N —fRAZHE 3 2
FERE (a) HE—BRXFRGL R ¢ “Instead,
any challenge should only be successful if
an objective test, as set forth in General
Standard 2 above, is met.” & X FEAE
RO W EE R S — g #IEE R " MR
fh o AR — i R e 2 BE R B B
R HE Y i I - B RE AR EE A REAREE T L o
18 2 IBA 4575 [ g o SCAR AR i R B HY
ISR » ARTM > 3 “Objective” &
FEEFE “expressing or involving the
use of facts without distortion by personal
feelings or prejudices” - EEZIEHNH
B P ERE EAS B A B ISR B
At S - BLAE IBA FES5 It R Z BT
(P fEE e b thm] DU BIEI3E - IA04E IBA 18
5 IFRAA — AR HE 2 (2 fRE L (b) HraEs iy ¢
“In order for standards to be applied
as consistently as possible, the test for
disqualification is an objective one. The
wording  ‘impartiality or independence’
derives from the widely adopted Article
12 of the United Nations Commission on
International Trade Law (UNCITRAL)
Model Law, and the use of an appearance
test based on justifiable doubts as to
the impartiality or independence of the
arbitrator, as provided in Article 12(2)
of the UNCITRAL Model Law, is to be
applied objectively (a  ‘reasonable third
person test’ ).” HATIEHY “Objective”
HEZ$S “reasonable third person test”
5 FEHE T BEEEE ) B2 e
—HERFRENFEH T AEE A B
B ERgRMEAEERNS - HERK
WU REAE R S T8 I HE G H

50 EEEEEAE 15EE 110-9-108
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MmIE “objective” HYEIE - KL “objective”
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“objective test”
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17. “To integrate guanxi and mientze into the concept of harmony,
we see that the Chinese endeavor to establish guanxi and
give face to others to reach a state of harmony in social
interaction in order to avoid confrontation and conflict.
If conflicts are unavoidable, harmony is still the goal for

b 1 g

reducing the negative impact of conflicts by searching for
any possible guanxi or saving face between the two parties.”
See Intercultural Communication Studies VII: 1 1997-8 G. M.
Chen & W. J. Starosta
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18.See 2004 IBA Guidelines on Conflicts of Interest in
International Arbitration, at Introduction para.4: “The
Guidelines reflect the Working Group’ s understanding of the
best current international practice firmly rooted in the

FARTEL

principles expressed in the General Standards.”
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